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Doar Tir, Holaon: 


This 40 in reply to your lotter of 
Septersor 30, 1958, 4n which you advise that the Nashua Co-opera~ 
tive Pank wishes to s2ll a 60% chare of certain mortzazes held by 
44 to the Manchester Fedoral Savines and Loan Association, You 
state.that Harrison Smith, Eoq., attornsy for the Nashua Co-opcrae 
tive Zan, has pointed out that it 1s permissible for co-operative 
banks and building and loan associations to sell mortcases under 
RSA 393:23. You inquire rhether or not in our opinion 4t wonld be 
lozal for the Nashua Co-oporative Banke to porticinats in a nortgage 
‘with another dnotitution, 


W4th your Hetten of Eentember 30, you 
submitted a photostatic copy of a form of Participation Agroenant 
tonether with attached Exhibits "A", "B" and "C" styled: "Seller's 
Offer", "Suyor's Comiuitment"”, and "Participation Certificate", 
' respectively, Prosrmably, inatrunents of similer tenor would be 
used in connection with the proposed particiption betweon the Nashua 
Co-oporativa Pank and the Manchestor Savings and Loan Associntion, 


At tho outs atwe wish to enphasire that 
this office has no legal authority or jurisdiction to render an 
official ruling in this matter which would be binding upon either of 
the sboveenencd institutions, Pursuant to your request we are, how 
evor, happy to express our views for whatever value they may heve*in 
assisting you in the performance of your duties as a State official. 


The statutory provisions with reopect to 
the organization and rogulition of co-operative banks and building and 
loan associations appear in RSA 393 and seotion 23 thereof, reforred to 
by Attorney Suith, provides in part that such institutions "may sell, . 
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transfer, assign, Purchase, and repurchase real estate mortgares, 
notes or other cocurities , , , Provided that Such loans, notes 


accociations under this Chapter,", We bolieve the terns "soll", 
"transfor", end Passipn", aS used in thig section, Contemplate a . 
chanre in omership of an fatira chose in action Buch as a prom 
isory nots and, 14£ the note 4s secured by a nortrace, a Chanze in 
ownership of the entira mortearo.s: Had the lerislature intended 
this section to euthorize Participating loans throuzh a partial 
transfer or asciennent of notos, mortgages, or othor scouritios, 
it would have been a Binple matter for it to have inserted approe 


Scrtion of tho words "in whds or in part” after the words, "sell, 
transfer, assicn, purchase, and repurchase", would have boen suffie 
Clont, We doom the absence of any such lanzusaze an indication that 
this section was not dosiened or intended to authorize Participation 
loans by building and loan 28S90Cintions or Co-operative banks, 


7 . Althouzh wa hava carofully Scrutinized 
the othor Provisions of 393 wo fina nothing therein which 4n oup 


On the other hand an examination of RSA 
33731, XIII, XIV ang IV, and RSA 387:197 (supp) raveala that the legis. 
lature has emrassly recognized the legality of Participation loans 
by other types of lending institutions end subject to cortain Condi. 
tions declared them to be leznl investments for savings banks and 
Gavines dspartrents of bankins and trust Companies, | 


RSA 33731, XIII, xry and XV dofines the 
torns "Oricinatine Lender", "Participating Lender, and "Partie pating 
Loan", respectively, It is Sicnificant that oach definition ineludes 
Saving banka, banking and trust Conpanias, National tanks, insurance 
Companies and fraternal benofit Soclotios, but excludes COsOperative 
bans and buildin~ and loan &ksHoclations, 

| RSA 337319 (supp) Spells out 4n consider. 
Mle dstaq} the mintrerm regu cements for Participatins loans, Parae 
ererh I relates to particinatine loang Sceured by roaj Ostaio or 
Chattel hortcarea while Parograph II deals with Collateral and une 
S2cured loans, In Passin= wa note that the Photostatig form of Particie 
Pation Arreenents Submitted with our lettor doag not neet all tho r0- 
Quirerents of RSA 337217 (b) (sump), Fay instance we find nowhere a 
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| : In summary we find no express or 

irolied enthority 1n R34 393 for parttoipstion loans by co-operae 
tive ban':s or building and loon associations, while on the other 
hand we find in RSA 337 that the lecislature has expressly recog= 
nized ani givon dotailed attention to participation loans by numerous 
other lendine institutions, Accordingly wo are of the opinion that. 
participation loans by such institutions aro not authorized umer 
existing statut3s,. - | 


| It may woll be that participation loans 
by such institutions are in the public intorest and 4n this vein we 
would point out that if enabling legislation 48 desired it should be 
drafted soon for presentment to the 1959 Session of the General 
Court which convenes less than two months hence, 
ae . 
Very truly yours, 


George T. Ray, Jr. 
Assistant Attorney Goneral 


GR, Jr/1t as. | 
| 


